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9.107

report. The short-form report shall
consist solely of the Preaward Survey
of Prospective Contractor (General),
SF 1403. Sections III and IV of this
form shall be completed and block 21
shall be checked to show that the re-
port is a short-form preaward report.

9.107 Surveys of nonprofit agencies
participating in the AbilityOne Pro-
gram under the Javits-Wagner-
O’Day Act.

(a) The Committee for Purchase
From People Who Are Blind or Se-
verely Disabled (Committee), as au-
thorized by 41 U.S.C. 46-48c, determines
what supplies and services Federal
agencies are required to purchase from
AbilityOne participating nonprofit
agencies serving people who are blind
or have other severe disabilities (see
Subpart 8.7). The Committee is re-
quired to find an AbilityOne partici-
pating nonprofit agency capable of fur-
nishing the supplies or services before
the nonprofit agency can be designated
as a mandatory source under the
AbilityOne Program. The Committee
may request a contracting office to as-
sist in assessing the capabilities of a
nonprofit agency.

(b) The contracting office, upon re-
quest from the Committee, shall re-
quest a capability survey from the ac-
tivity responsible for performing
preaward surveys, or notify the Com-
mittee that the AbilityOne partici-
pating nonprofit agency is capable,
with supporting rationale, and that the
survey is waived. The capability survey
will focus on the technical and produc-
tion capabilities and applicable
preaward survey elements to furnish
specific supplies or services being con-
sidered for addition to the Procure-
ment List.

(c) The contracting office shall use
the Standard Form 1403 to request a
capability survey of organizations em-
ploying people who are blind or have
other severe disabilities.

(d) The contracting office shall fur-
nish a copy of the completed survey, or
notice that the AbilityOne partici-
pating nonprofit agency is capable and
the survey is waived, to the Executive
Director, Committee for Purchase from

48 CFR Ch. 1 (10-1-10 Edition)

People Who Are Blind or Severely Dis-
abled.

[69 FR 67029, Dec. 28, 1994, as amended at 73
FR 53995, Sept. 17, 2008]

9.108 Prohibition on contracting with
inverted domestic corporations.

9.108-1 Definition.

Inverted domestic corporation, as used
in this section, means a foreign incor-
porated entity which is treated as an
inverted domestic corporation under 6
U.S.C. 395(b), i.e., a corporation that
used to be incorporated in the United
States, or used to be a partnership in
the United States, but now is incor-
porated in a foreign country, or is a
subsidiary whose parent corporation is
incorporated in a foreign country, that
meets the criteria specified in 6 U.S.C.
395(b), applied in accordance with the
rules and definitions of 6 U.S.C. 395(c).

[74 FR 31563, July 1, 2009]

9.108-2 Relationship with the Internal
Revenue Code and Treasury regula-
tions.

(a) Inverted domestic corporations
are covered not only in the Department
of Homeland Security statute at 6
U.S.C. 395, but also are similarly cov-
ered in the Internal Revenue Code at 26
U.S.C. 7874. A foreign corporation is
treated as an inverted domestic cor-
poration for U.S. Federal income tax
purposes, rather than as a foreign cor-
poration, if—

(1) At least 80 percent (80%) of the
stock is now held by former share-
holders of the domestic corporation or
partners of the domestic partnership;
and

(2) The foreign entity plus companies
connected to it by 50 percent (50%) or
more ownership do not have substan-
tial business activities in the foreign
country.

(b) A foreign corporation that is
treated as an inverted domestic cor-
poration for U.S. Federal income tax
purposes, is also treated as one for pur-
poses of this section.

(c) A foreign entity that escapes the
tax consequence of 26 U.S.C. 7874 only
because the inversion transactions
were completed on or before the March
4, 2003, date in section 7874, is neverthe-
less treated as an inverted domestic
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corporation for purposes of 6 U.S.C. 395
(which does not have a limiting date)
and therefore also for purposes of this
section.

[74 FR 31563, July 1, 2009]

9.108-3 Prohibition.

(a) Section 743 of Division D of the
FY 2009 Omnibus Appropriations Act
(Public Law 111-8) prohibits the use of
2009 appropriated funds for contracting
with any foreign incorporated entity
that is treated as an inverted domestic
corporation, or with a subsidiary of
such a corporation. The same restric-
tion was also contained in the Fiscal
Year 2006 through 2008 appropriations
acts. In order to be eligible for contract
award when using Fiscal Year 2006
through Fiscal Year 2009 funds, an of-
feror must represent that it is not an
inverted domestic corporation or sub-
sidiary. Any offeror that cannot so rep-
resent is ineligible for award of a con-
tract using such appropriated funds.

(b) Contracting officers should rigor-
ously examine circumstances known to
them that would lead a reasonable
business person to question the con-
tractor self—certification and, after
consultation with legal counsel, take
appropriate action where that ques-
tionable self-certification cannot be
verified.

[74 FR 31563, July 1, 2009]

9.108-4 Waiver.

Any agency head may waive the re-
quirement of subsection 9.108-3 for a
specific contract if the agency head de-
termines in writing that the waiver is
required in the interest of national se-
curity, documents the determination,
and reports it to the Congress.

[74 FR 31563, July 1, 2009]

9.108-5 Solicitation provision.

When using funds appropriated in
Fiscal Year 2006 through Fiscal Year
2009, the contracting officer shall in-
clude the provision at 52.209-2, Prohibi-
tion on Contracting with Inverted Do-
mestic Corporations—Representation,
in each solicitation issued after July 1,
2009 for the acquisition of products or
services (see FAR 52.212-3 for solicita-

9.202

tions issued under Part 12), unless
waived in accordance with FAR 9.108-4.

[74 FR 31563, July 1, 2009]

Subpart 9.2—Qualifications
Requirements

SOURCE: 50 FR 35476, Aug. 30, 1985, unless
otherwise noted.

9.200 Scope of subpart.

This subpart implements 10 U.S.C.
2319 and 41 U.S.C. 253(e) and prescribes
policies and procedures regarding qual-
ification requirements and the acquisi-
tions that are subject to such require-
ments.

9.201 Definitions.

As used in this subpart—

Qualified bidders list (BL) means a
list of bidders who have had their prod-
ucts examined and tested and who have
satisfied all applicable qualification re-
quirements for that product or have
otherwise satisfied all applicable quali-
fication requirements.

Qualified manufacturers list (QML)
means a list of manufacturers who
have had their products examined and
tested and who have satisfied all appli-
cable qualification requirements for
that product.

[50 FR 35476, Aug. 30, 1985, as amended at 53
FR 34227, Sept. 2, 1988; 66 FR 2128, Jan. 10,
2001]

9.202

(a)(1) The head of the agency or des-
ignee shall, before establishing a quali-
fication requirement, prepare a written
justification—

(i) Stating the necessity for estab-
lishing the qualification requirement
and specifying why the qualification
requirement must be demonstrated be-
fore contract award;

(ii) Estimating the likely costs for
testing and evaluation which will be
incurred by the potential offeror to be-
come qualified; and

(iii) Specifying all requirements that
a potential offeror (or its product)
must satisfy in order to become quali-
fied. Only those requirements which
are the least restrictive to meet the

Policy.

169



		Superintendent of Documents
	2014-08-26T09:58:44-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




